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EDITORIAL NOTES. 


The Governor’s message, sent to the legislature at the opening 
of the present session, on January 11, is a compact and admirable 
summary of his views upon a variety of state affairs. The Governor 
has not altered his opinion on most of the subjects with which he en- 
gaged the attention of the legislature at the opening of the last ses- 
sion, but he speaks, if possible, with more vigor upon some of the 
important recommendations. Ile is noticeably unambiguous upon the 
importance of a Public Utilities Commission, upon the abolition of 
the voting machine, and upon the county boards of taxation. As to 
these boards of taxation, he says, “their existence is without excuse 
and always has been.” This is the view the Journal has all along 
maintained, although it may be probably conceded that in certain 
counties, where an unusual high order of wisdom has controlled the 
boards, something may have been gained by way of uniformity in tax- 
able values. In most instances, however, the people of the state have 
not seen any real use for these boards, except as it gives offices to poli- 
ticians. It is very difficult in New Jersey, or in any state, to do away 
with boards or commissions, in the appointment of which members of 
the legislature have a hand. A Senator or Assemblyman likes to be 
able to recommend his political friends to office, and he assumes that 
appointments made by the Governor under his advice strengthens his 
personal position in the county. [or this reason, and no other, our 
legislature, as a rule, has been averse to abolishing offices of this 
nature, but very ready to create them. We have heretofore ex- 
pressed our views upon the creation of a Public Utilities Commission. 
Somewhat in the line of the Governor’s message, Assemblyman 
Pierce, of Union, has introduced a bill, which does not create a new 
commission, ‘but extends the powers of the Railroad Commission so 
as to enable it to also regulate public utilities corporations. We have 
not seen the text of the bill, but perhaps there is no good reason why 
one commission should not act over both railroads and street railways ; 
in fact, such a measure would reduce the expense to the state. The 
Governor justly says: “At the present time there is absolutely no con- 
trol in any authoritative way over the public-serving corporations of 
this state. If they give good service, well; if poor, the people are 
without remedy.” 
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On the subject of the restraint of the liquor traffic, the Governor 
renews various suggestions for amendments to the excise laws which 
were embraced in his former message. These suggestions, in his own 
language, are: “(1) The minimum license fee should be fixed on the 
basis of the population of the local municipalities, provided that in no 
case should it be less in any municipality than at which licenses are 
now granted in such municipalities, and each application for a license 
should be advertised once for at least ten days, before action is taken 
thereon, that objection may be made thereto and heard. (2) The 
number of licensed places allowed should be limited to not exceeding 
one for at least each 500 people, provided that no greater number of 
licenses should be granted in any place where the present percentage 
is greater than this “th: in the present licensed places bear to the popu- 
lation. (3) A simple and det inite term of procedure to revoke a license, 
for the violation of the law, with a provision that a license shall be 
ipso facto revoked on conviction of any crime or on a plea of guilty or 
ion-vult. (4) No license shou!d be granted io any person not a native 
wr naturalized citizen of the United States. (5) No license should be 


granted to a person who has been convicied of any crime wiki -h would 


disfranchise him under our state Constitution. (6) All right to trans- 
fer a license from one place to another should be prohibited. (7) All 
licensed places should be closed from 12 o’clock midnight until 6 A. 
M.” In making the foregoing suggestions, the Governor says: “Pro- 
hibition is not practicable, it does not prohibit, and will not until 
stronger and better public sentiment shall obtain.” He adds that the 
Local Option sentiment, which has shown “much growth in some com- 
munities,” “is probably not a sufficient force to secure legislation for 
a submission of the question of license or no license to the people.” 
Which means that the Governor does not believe the present legis- 
lature will pass any Local Option bill. The latter is also our view, 
although we also think that the sentiment is sufficiently ripe in rural 
counties for the people to vote upon such a measure. Aside from that 
question, however, it is clear that there is a growing dissatisfaction 
with the manner in which the present license laws are not enforced 
in some sections of the state, notably in Atlantic City. In this con- 
nection we note that the majority leader in the House has introduced 
a bill to permit the sale of liquors in that city on Sunday afternoon, 
coupling with the pern lission the « bligation that food shall be served, 
so that it is more or less of a duplicate of the bad, the notoriously bad, 
Raines Law of New York. That the legislature will accede to such a 
demand for Atlantic City is not likely. lor it to do so would not 
that city from its culpability as to infractions of 


only be to exonerate 
the law in the past, but woul | open the doors to similar legislation for 
~~ 


Newark, Jersey City, Hoboken, Paterson, Elizabeth, Trenton and 
Camden. It would soon be said, and with clear reason, that there 


ainl 


is no proper distinction to be made between the rights and neces- 
sities of Atlantic City and those of the other large cities of the state 
having « good-sized foreign population. Liquor-selling and liquor- 
drinking on Sunday tend to crimes and disturbances of the peace, 
even more than on week days, because then the majority of the popu- 
Jation of the state are not engaged in business affairs and employ the 
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day as a holiday. Many men when they have nothing else to do drink 
to excess. Independently of this, however, this entering wedge for 
liquor-selling upon Sunday is not likely to be tolerated by the religious 
sentiment of the state. 





The Governor favors the direct primary laws, but desires provi- 
sion to be made for an enrollment of party voters. This would seem 
to be wise. We do not know to what extent voters of one party have 
surreptitiously voted in the primary of another party, but the wrong of 
it is self-evident. What we do not like, however, in the present pri- 
mary law, is the provision that one may not vote in the primary of his 
natural party unless, if challenged, he shall make affidavit that he 
voted for his party ticket at the preceding election. ‘This is a direct 
strike at such independent voting as to a portion of his party ticket 
which every man of integrity and character is bound to do at some 
time of his life, and perhaps quite frequently, when certain candi- 
dates appear upon the ticket for whom he ought not to vote and will 
not if he has any regard for the public welfare. The matter of the 
form of the ballot is also considered by the Governor, who holds that 
all candidates of all parties should be upon one ballot, and that these 
ballots should be furnished and distributed to the voters of the state 
in advance of the election for use on election day. This recommenda- 
tion we also believe to be founded in good sense, as it will enable the 
voters to do the very thing of which we have just spoken, namely, be 
enabled to vote conscientiously and without the dictation of anybody. 
We want in this state to get rid of the paid floating vote, so far as 
possible. A variety of evils as connected with our elections will be 
done away with when each voter can have in advance a complete 
ballot, which he can fix to suit himself, and carry with him to the 
polls and deposit. The proposition suggested will not only do away 
with much of the use of money in elections, but will tend to honest 
and conscientious voting, which is what we are all after. Of course 
the voting machines must go, because popular sentiment is against 
tnem. 
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We need not refer to many of the other recommendations in the 
message, because they speak for themselves. Of interest to lawyers 
is the suggestion that the present cumbersome taxed bill of costs in 
our courts ought to be abolished, and that a more fixed method of 
taxing costs should be substituted. The present procedure is anti- 
quated; there is no good excuse for its continuance. One of the pro- 
posed measures for relieving the people of the state of considerable 
local taxation is that of increasing the automobile fees, so that, instead 
of about $250,000, something like $350,000 may be obtained by the 
state as a revenue from these fees, and then the utilization of all fees 
for the purpose of maintaining the macadamized highways of the 
state. This would enable the various counties to build more per- 
manent highways, because the state would be taking care of those 
which exist. 
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Naturally there is much consternation among the publishers of 
magazines in this country that the President has called the attention 
of Congress to the deficit in the post office department, and advocated 
the increase of the pound rate charges for carrying not only magazines 
but newspapers through the mails. An increase in the postage charge 
would not strike the newspapers so hard as it would the magazines. 
Upon the subject of magazines carrying more advertising in propor- 
tion to reading matter than the newspapers, which is asserted by the 
President, and which, according to his view, is one reason why the 
rate should be specifically increased as to magazines, “The Outlook,” 
after showing to what extent this is a mistake in fact, well says that 
these advertisements start a return patronage of the mails, by 
which in the end the government derives a large profit through the sale 
of thousands of two-cent stamps. It does seem to us that if the gov 
ernment would look into the matter a little closer, it would find that 
the post office department deficit is not so much due to the carrying 
of newspapers and magazines at the present rates, as it is to the im- 
mense unpaid correspondence and printed material sent out by Con- 
gress and the departments, and the extravagant rates that it pays the 
railroads for carrying the mails. 


While New Jersey has not had heretofore a state park, the State of 
New York is in the enjoyment of a great deal of land consisting of 
parks, glens, battlefields, etc., the acquisition of which has been 
greatly to its credit. There are at least twenty portions of the state 
which have come under its protection within the past twenty-seven 
years, beginning with the acquisition of the American side of Niagara 
Falls in 1815, and ending with the opening of Palisades Interstate 
Fark, and the purchase of the Saratoga mineral springs, in 1909. It 
acquired the Adirondack Preserve and the Catskill Preserve in 1885, 
the Adirondack Park in 1892, the John Brown Farm.in 1895, a por 
tion of the land now constituting the Palisades Interstate Park in 
1900, Watkin’s Glen in 1906, and the Letchwork Park, the latter of 
one thousand acres in Genesee county, in 1907. It is time we begin 
in New Jersey to extend our state park systems. Of course the legis- 
lature will accept and take care of its share of the Palisades Interstate 
Park, but it must do more. It should have a park in the vicinity of 
Greenwood Lake and Lake Hopatcong, to say the least. The total of 
lands held by the State of New York is now 1,641,523 acres, of which 
all but about 120,000 are in the Adirondacks. New York is proposing, 
however, to extend its park system to include in the Adirondacks and 
Catskills alone 3,889,684 acres. It will be a marvelous achievement, 
and New Jersey can well afford to take pattern after her sister state. 





Members of the Bar, and the younger members especially, have 
probably taken note of the number of causes before the Court of Er- 
rors and Appeals in November, wherein the writs were dismissed, with 
costs, because the printed book submitted disclosed no returns, or, as 
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in one case, any certified transcript of the judgment attempted to be 
reviewed, or, as in another case, sealed bill of exceptions to support the 
assignments of error. The rules of the court are explicit, and it seems 
strange that these lapses are allowed to occur by attorneys who are 
supposed to know the rules. 





That was an interesting, because important, opinion, rendered in 
January by the State Board of Equalization of Taxes reversing the 
contention of the city taxing authorities of Newark, that bank shares 
should be assessed at their market value. or the so-called “book 
value.” The board holds that the only lawiul test of taxable values 
is that prescribed by the state constitution and the taxing acts, which 
provide that property shall be assessed at “true” value. Of course as 
to this statement the board is correct; the state constitution and the 
taxing acts of New Jersey are paramount law as to “true” value being 
the foundation for such taxation. But this does not settle the ques- 
tion of what “true” value means, and it will be interesting to see if the 
Supreme court agrees with the method adopted by the board in figur- 
ing “true” value out. 


Some time ago a libel suit was brought or threatened by Judge 
Berry of Ocean county against one or two newspapers, which pub- 
lished articles that he claimed to be libelous. \We made a note of it 
at the time (see 32 N. J. L. J. 351). We have now had our attention 
called to a copy of the “Lakewood Citizen” of December 3, in which 
the charges against the judge were specifically withdrawn, and an 
apology tendered. This newspaper then goes on to say: “In the pub- 
lication of these articles the editor was ofttimes misled by statements 
nade to him concerning the Judge, which statements he then believed 
to be true but has since found to be false. In the opinion of the editor, 
Judge Berry has conducted his office in an able and efficient manner 
with both credit to himself and to the county, and, while he may have 
made some mistakes, yet we believe them io be the result of honest 
errors in judgment and not by reason of any desire on his part to do 
wrong.” Which only goes to show that during the heat of political 
campaigns newspapers sometimes so far forget their duty to the 
public and to themselves, and to men in public office, as to be willing 
to write and publish statements based on hearsay, and which reports 
if followed up would be found to be groundless. After each election a 
few libel suits started and followed up to a conclusion would do much 
to purify the political air and prevent repetition of libelous publica- 
tions, such as are always current during the election season. We know 
nothing of the facts in this case, but it is evident from the editor’s own 
statement, that he had no foundation for what he printed. It prob- 
ably costs something in self-respect to print such an abject apology as 
the “Citizen” has done, but it might have cost more not to have made 
it, and after all, if the newspaper is in the wrong on such a matter, it 
is the manly thing for an editor to avow it, and to do this in no un- 
certain manner. 
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EUROPE IN 1826—LAWYER’S DIARY. 





{The conditions for visiting Europe eighty-four years ago were very different from what they are 
to da The: coaches were the means for getting from place to pluce; now steam railroads and auto 
mobiles almost aunihilate time and space. In the “ Diary,” which is the foundation for the following 
article, we publish the conditions in 1826, as found by a young lawyer of Morristown, Mr John R. 
Brown. Mr. Brown was then twenty-eight years of «ge, and hau been practisin: four years at the Bar. 
When this article is conciuded, the Journal will publi-h an account of a visit to England in 1909, 
which will well show the contrast between the ‘‘then”’ and the ‘‘now.”—NoreE BY EDITOR). 


In the library of the old house in Morristown known as Mac- 
culloch Hall, there is a bound book of about two hundred and fifty 
pages of manuscript, containing the diary of a trip to Europe begin- 
ning April 24, and ending September 8, 1826. There is no title nor sig- 
nature to show whose diary it is, and only after looking over many 
pages can any ciue be found to the person of the writer. Through all 
the narrative of the twenty-eight days at sea he gives no suggestion 
as to who he was nor where he came from. The first entry is dated 
April 24: “Went on board the Panther, 370 tons, [lathaway, master ; 
lying off Staten Island, bound to Liverpool; came to anchor opposite 
the light house at Sandy Hook; wind due E.” Here they stayed until 
the 29th—long enough to have crossed the ocean in the Mauretania— 
and then “got under way, wind S. S. W., a smacking breeze, vessel 
makes 8 nots.” Their longest day’s run in the whole voyage was thir- 
teen knots and there were some days of dead calm. They came so 
close to ice bergs one day that they “began to speak with reverence 
of the ice,” and there was “no more talk about making punch of it.” 
There were edifying stories told of the “Liverpool” and the “Crisis,” 
which were supposed to have been Jost in that region because of the 
ice, and the Liverpool uad two bishops on board and they had only a 
“quaguer preacher.” Arrived in Liverpool on May 22, he went to the 
Star and Garter, where he found the waiter “more of a genteel dandy 
than any one in the house,” and added, rather inconsequently, “Old 
men of the lowest classes wear breeches almost universally. The 
triumph of Liverpool is her docks, which are magnificent; built of 
brown stone and extending apparently the whole length of the city on 
the Mersey. The largest ships lie side by side, often 3 or 4 deep in 
those docks.” He likes the English taverns. “You and your friend 
have a private parlor as well as separate bed rooms—never think of 
putting 2inabed * * * you do not know who is in the house or 
lose money.” 

After three days in Liverpool, under date of May 25, he says: 
“Went off at % past 7 A. M. in the Bang Up Coach, for London on 
outside; payed my bill of Star & Garter for 4 nights, about 3% days, 
£ 2,8sh., servants 10 s. 6 d.—servants here blood suckers—passed for 
100 miles through a lovely country, not a fence to be seen ever next 
the road—an embankment of earth thrown up to about 4% feet and 
hedge on top of it—these hedges separate one field from another— 
passed splendid mansions of nobility and gentry, all off from the road, 
having winding roads leading to them; generally situate on lawns; 
cottages and houses of brick not painted (never saw a white one), but 
have vines, etc., running up; every foot of ground beautified to the 
utmost—saw the traveling equipages of these worthies going to their 
seats; 4 horses, a barouche, 2 servants, male and female, before and 2 
behind—all in pairs in this country; passed several railways—passed 
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EUROPE IN 1824—LAWYER’S DIARY 


the coal mine region, fire in every direction. Wallingford and manu- 
facturing towns in neighborhood of Birmingham look like city that 
has been bombarded.” Again he says: “Our guard insulted every 
woman between Liverpool and London, and called to almost every 
man, however genteel, dandling his bugle like a child and Coachee 
imitated him as well as he could with his whip. Lower classes here 
may be oppressed, but they are rather more impudent to their super- 
iors than the American in the Eastern Middle States. 

“Entrance to London by the Middlesex road, thro’ elegant houses, 
lines of them built alike, handsomest, yellow with facing of brown 
stone, surrounded by fine courts in front. Our guard attracted : ll the 
women to the windows with his fine bugle, all seemed amused with 
his tricks—passed a child of about 12 years, face all painted like a 
devil and dancing in strange attitude to collect a mob of six pences 
Coachman and guard dressed with scarlet coats. Great personages 1n 
the country towns kiss and squeeze all the young women about the 
tavern as they please.” 

On arriving in London he went to St. l’aul’s—‘“an immense pile, 
something in the style of the City Ilall in N. York, but about six times 
as large.” 

He climbed to the ball of the dome and saw a “splendid view of 
this overgrown metropolis from the top.” [le was much impressed 
with the monuments within the Abbey. The outside, he said, was 
covered with black smoke, though cleaned twelve years ago. It cost 
him ten shillings, he says, to see the Cathedral, upon which he remarks 
“cussed system of English extortion.” 

He gives a minute account of the service and fare at an English 
hotel, and is impressed with the fact that there is no bar, nor bar- 
keeper, and says you may call a servant and get what you require and 
that they will make your purchase at the stores in better terms than 
one can do himself. Gas lamps, he says, are kept burning in all the 
different snivien day and night for those who smoke in their apart- 
ments and for sealing letters as well as for light. 

It is from the entries in his diary in London that we find refer- 
ences to the friends and acquaintances of the writer, and in one pas- 
sage mention of his own name. He speaks of Charley Ogden, whose 
father is referred to later in the diary as Mr. Ogden, of Elizabethtown. 
On May 29, there is an entry: “Called on Mr. Rufus King, the Ameri- 
can Minister. Sent my card up stairs by the footman. He was very 
polite when he read my letters. Apparently a little decayed in mind as 
well as in body. Appei ared very feeble and sickly. He t o’k me in his 
room upstairs. Said he had written home to procure letters of recall. 
Said his health had been ‘wah a down by the sea voyage and he had 
not recovered it. Said Randolph would snap his fingers in Burr’s face 
if he were to challenge him. Asked me if there was anything he could 
do for me. Asked me always to refer to him.” 

He had already left his bill of exchange at Sir Francis Baring’s . 
for discount, and on May 29 he speaks of calling on him and says Sir 
Francis Baring was very polite but refused to discount the note unless 
he brought a letter from Mr. King stating that he was the holder of the 
bill of exchange. He said there was a discussion over a point of law 
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between him and Sir Francis Baring to the effect of an endorsement in 
blank, and that he mentally reserved the point for adjudgment before 
Masters Miller and Whitehead at Law Buildings. These buildings 
and these names are frequently referred to in the later parts of the 
diary in which he speaks of J. W. Miller and of Ira Whitehead. The 
Law Buildings were no doubt the brick buildings on Washington 
street in Morristown, where they had their offices. 

[It was on a later day that he wrote of having received a letter and 
a very polite one from Mr. King, inclosing two, one for Sir Francis 
Baring and one for the American Consul General, Col. Aspinwall. This 
latter was a pretty sharp one. “Sir: You will grant Mr. John R. Brown 
a passport as an American and anything else he has a right to demand; 
—Mr. Brown is a gentleman of standing and character at home and 
has a right to be dealt with as such. You will do well to give him his 
passport with a dispatch that may atone for the inconvemience he has 
been already put to.” 

The one from Sir lrancis Baring informed him that he had 
brought letters from the Secretaries of State, Treasury and Navy at 
home, and he need be under no apprehension—*Now vagabonds have 
at you understrappers !” 

It appears, therefore, that the diary is that of Mr. John R. Brown, 
of Morristown. Mr. Brown was a rather brilliant, if somewhat erratic 
lawyer, a contemporary of Senator J. \V. Miller and Judge Ira White 
head, and in a later part of the diary he speaks of a visit to the ceme- 
tery of Pere la Chaise in Paris, and to the tomb of his friend, William 
Miller. This William Miller was a distinguished young lawyer of 
Newark. and a brilliant orator who died in Paris in 1825. He was the 
father of Mrs. James M. Bruen (nee Gifford), now living in bBelvidere. 

The tomb of Mr. John R. Brown stands in St. Peter's Church yard 
near the south porch and the inscription is 


In 
Memory of 
Tohn R. Brown, Esq., 
Who departed this life 
March 27, 1843 
Aged 45 years. 
This tablet was erected by members of the 
bar of Morris County in token of respect for 
a talented proiessional brother and friend. 


Mr. Brown remained three weeks in London, and makes notes of 
his impressions of men and things; of his visit to the theatres and 
places of interest, and tells of his experiences in the office of the bank- 
ers and the American and French Ambassadors. Ile appears to have 
been especially annoyed at the ceremoniousness of the Consul Gen 
eral, as contrasted with the kindness of the Ambassador, Mr. King. 

“It is less ceremonious and troublesome to apply at once to the 
highest source than to have anything to say to a great man’s great 
man, and to be subject to the endless subordination of his train of 
understrappers.” 

He wrote on June 6, “Must write a note to Mr. King this evening 
to request a line to the punctilious Col. Aspinwall, and the incredulous 
Sir Francis Baring.” 





anr 
ent 
cap 
Wwe 
Th 
boy 
Th 
wh: 
sou 
be 
scri 
tick 
eac 
lon: 
mat 
Tw 
till 
the: 
Am 
fem 
On 


CTO 
and 
elec 


tun 
He 
the: 
con 
He 
that 
if it 
mol 


is O 
whi 
law 
in pp 
imp 
bety 
Milt 
and 
lanc 
no « 
and 





mae 


ay 
‘| 
P| 
4 
A 
: 









ROMAN LAW OF DIVORCE. 41 


On June 7 his entry is: “Wrote to Mr. King. Went to see the 
anniversary at St. Paul’s. Between 8 and 10,000 charity children pres- 
ent. Girls dressed in white aprons, white handkerchiefs and white 
caps, with ribbons of blue, red and white around them. The children 
were set in rows around the dome on seats rising one about the other. 
The girls were so placed as to form festoons from pillar to pillar. The 
boys were in uniform and the children appeared nearly of a height. 
The singing of the anthem and ‘Before Jehovah's awful throne,’ in 
which they were accompanied by two splendid organs, and a full choir, 
sounding among the vaulted recesses of that illimitable building, may 
be remembered by those who have heard it done, but cannot be de- 


scribed. There were between 20 and 30,000 spectators admitted by 
tickets. The voices of the children were very sweet. A musician at 
each corner beat time. A sermon by the Bishop of Landaff. Too 


long for such an occasion. | was too far to hear it, but from his ani- 

mated and graceiul gestures, J] thought he was something of an orator. 
S s _ S 

Two young men in the centre of the church fought during the service, 
» > a 


till a cry of ‘Shame! Shame! Turn ‘em out! Turn ’em out! quieted 
them. What would john Bull say if such a thing had taken place in 
America? | observed a general want of courtesy from the men to the 


females in suffering them to stand while they retained their places. 
On the whole it was the grandest spectacle | have ever seen.” 

Ile tells of meeting the carriages of polling members and the 
crowds of women and children and of the shouts and calls by the crowd 
and he says, “God keep us long from the mobocracy of a borough 
election.” 

“Dined at Smith’s. After dinner presented with a ticket to see the 


tunnel under the Thames. Told it was close by and went to see it.” 
He speaks of the steam engine and the shait 110 feet deep and how 
they were building the tunnel under the river by means of shells and 
compartments and were making progress at about 1% feet a week. 


He says they express a doubt of the success of the undertaking, and 
that intelligent men thought it would be a dead loss to the stockholders 
if it succeeded, because Waterloo Bridge does not pay interest on the 
money. 

: (To be continued.) 


ROMAN LAW OF DIVORCE. 





The ever increasing disregard for the sanctity of the marriage tie 
is one of the features in the history of the period under the Empire 
which strikes even the most unobservant. While from the first the 
law had denounced causeless separation and visited it with penalties, 
in principle it maintained the perfect freedom of divorce, deeming tt 
improper to force persons to continue in the bonds of matrimony, 
between whom matrimonial affection no longer existed. Our own 
Milton considered hatred a good ground for divorce. \With the simple 
and frugal habits of the first five centuries of Rome and the surveil- 
lance of the domestic council, the recognition of this principle produced 
no evil results; family misunderstandings were easily smoothed over 
and divorces were of rare occurrence. But from the time of the enact- 
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ment of the Miaenian law, in 586 A. U. C., there seems to have been 
a change for the worse. This law among other things displaced the 
family council as a divorce court and transferred its functions in that 
matter to a court of morals (judicium de moribus) ; a court of enquiry, 
nominated by the praetor and whose duty it was to decide to what 
extent there should be a forfeiture of the nuptial provisions in case of 
separation or repudiation. The motives of the statute may have been 
of the best, but its tendency was injurious, for not only did it indirectly 
facilitate divorce, but it rendered the idea of it familiar, and withdrew 
that respect for the domestic council which had hitherto been a check 
on it. What wonder that with increasing luxury and licentiousness 
diverce became so common. (fence. Brit. s. v. Roman Law, p. 696). 
Under the later Republic divorce was unfortunately very common ; 
it was lawful even without any assignable cause; when blame attached 
to either side the sinner suffered some deprivation of the nuptial pro- 
visions, there were no otlier penal consequences. In time the 
facility for separation was very great. The famous ALmilius Paulus 
divorced his wife Papiria (the mother of a family of heroes) without 
any cause or rezson that his friends could discover, only deigning to 
say that he only knew where his shoe pinched him; C. Sulpicius Gallus 
repudiated his wife because she appeared in public with her head un- 
covered; Sempronius Sophus divorced his because she went to the 
theatre without his knowledge; ©. Antiochus Vetus did the same 
because his wife conversed in public with a woman of low condition. 
The great Caesar sent away his third wife because a gentleman, in the 
dress of a female musician, intruded upon her as she was performing 
her religious duties in a state of dishabille; he did not believe her 
guilty of any misconduct, but that she must be above suspicion. 
Maecenas changed his wives as he did his dress. Aiter living with her 
for thirty years, Cicero put away h's wife Terentia on account of her 
overbearing temper and lack of economy; she did not die of a broken 
heart but married twice afterwards and lived until she was 117 years 
old. Ife repudiated his next wife because he thought she was pleased 
at the death of her step-daughter. Ovid, and the younger Pliny, mar- 
ried three times; Caesar and Anthony, four times; Sulla and Pompey, 
five times. 
Wo 
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who had not come under the manus oi their husband, 
had similar power of repudiating 
equally poor off their husbands. Paula 
vorced her spouse without any particular reason, upon the ver: 
nis return Aeme trom Nis dista it province. speneca sarcastical Y Ov 
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years, and Martial, of one being married to her tenth husband. Yet 
it never hecame reputable for woman, whether divorced or widowed, 
to have many husbands; “Unavira’’—once married—is found in many 
ancient inscriptions as an epithet of honor. None who married a sec- 
ond time were permitted to officiate at the annual festival of Fortuna. 
Still many ladies of rank and character did marry often. Fulvia was 
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married twice before she took Anthony; Terentia (as we have said) 
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had two husbands, after she had lived thirty years with Cicero. Hovw- 
ever, there is no good reason to believe that divorces were frequent in 
ordinary society. (Legal Condition of Women, N. Am. Rev., Vol. 17; 
Lecky, Hist. European Morals, Vol. II. c. 5). 

Some of the emperors were almost oriental in the number of their 
wives; Caligula sent away his wife and married another whom he took 
from her husband on their wedding day; in two months he banished 
this one and espoused another whom he dismissed on account of her 
barrenness. Claudius repudiated four wives; the fifth escaped that lot 
by taking poison. Elagabalus got rid of his first wife because she had 
a mole on her body, then espoused a Vestal virgin, left her, and after 
trying «2 third, a fourth and a fifth, returned to the Vestal. Even 
Augusius, by his example, counteracted his own laws; he compelled 
the husband of Livia to divorce her while she was pregnant and him- 
self took her to wife. 

In A. U. C. 736, Augustus passed his celebrated lex Julia de Adul- 
teriis coercendis, which recognized the power of divorce in either 
spouse, but in the public interest hedged it in with divers restrictions 
and consequences. ‘There had to be a written bill of divorce given in 
the presence of seven Roman citizens of full age, which had to be 
recorded in the public register. It was, however, a private affair; no 
official was needed for its validity, nor was it necessary for the spouse 
moving in the matter to tell the other anything about it before the 
document was executed, although it was good form to give it to the 
party divorced when it was duly signed. 

This lex Julia was the first law to provide for certain pecuniary 
consequences to divorce; if the divorced wife had committed adultery 
the offended husband could retain one-sixth of her dowry, if she had 
been guilty of a less serious offence he could only keep one-eighth. 
If it was the hushand who had grievously sinned he had to surrender 
at once all her dowry, or if it was land he had to give up the annual 
profits for three years; if he had not been guilty of adultery he had six 
months’ grace. If husband and wife were both at fault, neither was 
punished pecuniarily. [rom time to time this law was modified. 

Constantine, in 331 A. D., enacted that a woman could divorce 
her husband without affecting her dowry, for murder, preparation of 
poison or violating tombs; if she put him away for any other reason 
she lost her dowry and was liable to banishment. So a husband could 
with impunity divorce his wife if she was an adultress, or poisoner or 
a procuress; but if any other pretext caused him to divorce her he 
forfeited her dowry, and if he married again the divorced wife could 
take the second’s dowry. Julian repealed this law in 363, and allowed 
divorce without loss of dowry for lesser faults. 

The legislation about divorce, from the first of Constantine’s 
enactments on the subject down to those of Justinian, form a miserable 
chapter in the history of the law. Not one of the Emperors who busied 
himself with the matter, undoing the work of his predecessors and 
substituting legislation of his own quite as complicated and futile, 
thought of interfering with the old principle that divorce ought to be 
as free as marriage, and independent of the sanction or decree of a 
judicial tribunal. Justinian was the first that, by one of his laws, im- 
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pos ed a condition on parties to a divorce by mutual consent (communi 
concensu) ; he enacted that they should both enter a convent, other- 
wise it should be null, but so distasteful was this to popular feeling, 
and so little conducive to the tone of morals within the conventual 
precincts, that it was repealed by his successor. What wonder, with 
such unqualified freedom of divorce, that Jerome should tell us he had 
seen, in Rome, a man living with his twenty-first wife, she having 
already had twenty-two husbands; or that we should have a bishop of 
Amasa, some thirty or forty years before Justinian, declaring that men 
changed their spouses just as they did their clothes, and that nuptial 
beds were removed as often and as easily as market stalls. (Muir- 
head, Roman Law, pp. 382, 383). 

According to the Justinian Code a woman in manus could not di- 
vorce herself from her husband. 

About A. D. 421, Honorius, and in 439, Theodosius, tried to lessen 
divorce by attaching not only pecuniary penalties, but also limitations 
as to re-marriage. Jf a woman divorced her husband for grave reasons 
or crime, she kept her dowry and could re-marry after five years, 
otherwise she lost all, could not re-marry, might be deported and not 
even the favor of the emperor could help her. A husband who di- 
vorced his wife for serious crime could re-marry at once and keep her 
dowry ; for criminal conduct he could re-marry, but lost the dowry; if 
he put her away for mere dislike, he forfeited the property and the 
right to marry again. 

Valentinian and Vheodosius, in A. D. 449, made divorce easier— 
either spouse could be put away ‘by the other for any of these eleven 
reasons, without loss of property; treason, adultery, homicide, poison- 
ing, forge ry, violating tombs, church robbing, robbery, cattle stealing, 
attempting the life, or beating the other spouse. A wife could also get 
a divorce if her. husband brought immoral women into his house; and 
on his part, the husband had the power for the following additional 
reasons: If she feasted with other men, not her relatives, without his 
knowledge or conseni—left home at night against his wish and without 
a reasonable cause, or frequented the circus, theatre or amphitheatre 
against his orders. Divorcing for any other reason, the wife forfeited 
her dowry and could not marry again for five years; the husband for- 
feited all interest in the wife’s dowry and also whatever property he 
brought into the marriage. 

These laws show that the state wished to prevent separations ; 
but to the Roman marriage was primarily a matter of contracts, and 
therefore notwithst anding all this legislation there always existed a 
power of divorce by mutual consent. 

When under Justinian, between A. D. 530 and 560, the doctrines 
of Christianity began to affect divorce legislation, divorce by mutual 
consent was prohibited, except when the husband was impotent, or 
either spouse wished to enter a monastery or when either was in cap- 
tivity for a certain length of time. Afterwards this great legislator 
placed a still further obstacle in the way of divorce by mutual consent 
by decreeing that spouses who so dissolved the bonds of matrimony 
should forfeit all their property and be confined for life in a monastery, 
which was to receive one-third of the property, the balance to be di- 
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vided among their children. After this poisoning and other attempts 
upon life among married people became so common that Justin, the 
next emperor, repealed this last enactment, and restored the liberty 
of divorce by mutual consent, wisely stating that it was difficult to 
reconcile those who had once come to hate each other, and who, if 
compelled to live together, frequently attempted each other’s lives. 

Justinian by his 117th Novel permitted a woman to divorce her 
husband for five reasons, he being a party to or privy to a conspiracy 
against the state, or attempting her life, or failing to reveal any plot 
against it, or attempting to induce her to commit adultery, accusing 
her of adultery, taking a woman to live in his house with his wife, or 
after warning, frequenting any house in the same town with any 
woman other than his wife. 

If the wife put away her husband for any of those good reasons 
she recovered her dowry and took any property brought into the mar- 
riage by her husband; absolutely, if there were no children; for her 
life, with the reversion to them, if there were children. If the wife 
divorced the husband for any other reason, the penalties provided by 
Theodosius and Valentinian applied. 

The husband had seven reasons for any one of which he might 
divorce his erring spouse: l‘ailure to tell him of any plot against the 
state, adultery, attempting his life, or failure to tell him of plots against 
it, procuring abortion, frequenting theatres or balls with other men 
against his wishes, remaining away from home, except at her parents’ 
house, against his wishes, going to the circus, theatre or amphitheatre 
without her husband’s knowledge, or against his orders; as the proverb 
says, “A hen, or a woman, is lost by rambling.” If the husband di 
vorced his wife for any of these reasons he retained the dower abso- 
lutely ; or, if there were children, for life, with reversion to them on his 
death. Did he put her away for any other reason he had to submit 
to the enactment of Theodosius and Valentinian. In any case of di- 
vorce if the father or mother of either spouse had given the dowry and 
it would be forfeited by a divorce for other than the reasons mentioned, 
the consent of the donor was necessary to render the divorce valid. 
(Ene. Brit. vol. 27, s. v. Divorce). 

The divorce for wandering reminds one of what Jesus, the son 
of Sirach, said to his Jewish friends: “Give not a wicked woman lib- 
erty to gad about.” “If she go not as thou wouldest have her cut her 
off from thy flesh and give her a bill of divorce and let her go.”— 
R,. Vashon Rogers in Canadian Law Times. 





Set-Off and Counterclaim—Action for Debt—Recoupment.—In 
an action of indebitatus assumpsit where the plaintiff relies only upon 
the common counts, the defendant cannot by plea or notice of recoup- 
met claim damages sustained by reason of any cause of action arising 
out of the contract upon which the indebitatus assumpsit is rested. 

Jozarth v. Dudley, 44 N. J. Law, 304, 43 Am. Rep. 373, followed. 
(Winter v. Schoenfield. N. J. Supreme, June 7, 1909. Opinion by 
Swayze, J. Rep. in 75 Atl. Rep. 42). 
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COMPULSORY EXERCICE OF ELECTIVE FRANCHISES. 


The intention has been announced of introducing, at the next ses- 
sion of the New York legislature, a bill looking toward making the 
exercise of the elective franchise compulsory; and the proposed legis- 
lation is to include compulsory attendance at primaries. Some features 
of such a project have undoubted merit. 11 would be of untold ad- 
vantage to the interests of the state if every citizen could be compelled 

register his vote upon proposed amendments to the Constitution. 
ie of the perils in the present form of government is the ease with 
hich an amendment can be secured to a state Constitution, and in- 
difference of the average voter to the question whether it shall be 
adopted or not. Case after case arises where amendments are made 
art of the fundamental law of the land by the vote of only a small 
‘raction of the clectors who vote for candidates for public office at the 


ime the amendment is submitied. One of 1 the latest examples is the 


dop tion of the appropriation for the barge canal in New York state. 
That immense appropriation, with all the consequences which will 
erow out of it, was adopted by the vote of a relatively small part of 


the voters of the state, while the great mass of the citizens, though 
opposed to the project in theory, were too indifferent to take the 
‘rouble to casi their votes against it, and let it go by default on the vote 
yf those who had some special interest in it. \ny scheme which would 
prevent such results, and compel men to register their opinions upon 
proposed amendments, would be a long step toward the correction of 
his evil. It might also be of advantage to compel the exercise of the 
lective franchise at the election proper. A m 1iversal expression of the 
vill of the voters would certainly tend to bring a better class of can- 
lidates before the people, because there would be a larger element 

he voters which would be governed in its action by the merit 


41 
| 


among t 


of the candidate rather than by mere consideration of party claims. 
The benefit in this direction from a compulsory statute would, how- 
ever, be less apparent than in the former case, because the larger por- 
tion of the citizens exercise their clective franchise upon choice of offi- 
cers, and a relatively small perce: re remain away from the polls, so 


1 


that the requirement of the attendance of this smaller portion would 
affect the final result only in exce , 
The benefit of a gi yn for compulsory attendance at primary 
lections is not s clear Lhe tre uble vith the primary election is not 
hat men are not compelled to attend, or do not do so voluntarily, but 
that they have no opporiunity of exercising an independent choice 
hen they do attend. Under the present method of effecting the nom- 
\tions, one who presents himself at the primary is offered a ticket 
ntaining a list of convention delegates whose principles and inten- 
ns as to the candidates to be placed in nomination he has no op- 
rtunity to test. He finds that some one, he knows not who, has made 

r him this list of delegates whom he does not know, and the del- 
cgates will probably obey the commands of the unknown person re- 
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or them: so that, if the elector casts his vote for such list 


he 
7 
a 


' ‘hle 


erely placing the nominating power in the hands of the un- 
nown, and is accomplishing nothing but the addition of one more vote 
to the indorsement of the self-constituted authority of that person. 
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correct the evils of the present system, or to he ale the power of the 


The mere piling up of votes under such conditions is cf no avail to 
bosses. ‘Lhe relief must come in another form. Most men would 
} gladly attend a primary if they thought they would accomplish any- 
§ thing by so doing, but they abhor making themselves parties to a 

farce, and they are doing little more than that in atte nding a primary 

under present conditions. The reai candidate must be more conspic- 
uous, and it must be made easier for desirable men to offer themselves 
© as candidates. If a list of men could be proposed to the voter from 
s whom he could choose his candidate, so that there would be some 
real rivalry, and some inducement to see that the best man won, there 
would be little need for a law compelling attendance; but, in the ab- 


® sence of such conditions, a compulsory law would only tend to make a 
© bad matter worse. ‘The reform must be in matters preliminary to the 
} primary. Any law which wou Id coi np ‘| self-respecting men to attend 
‘ present primary weu.d arouse only conte mei and antagonism, A 


aaa law the effect of which would be simply to increase the 
notion of the present antiquated machinery which was devised for 
the perpetuation of the boss would tend more to the spectacular than 
o the substantial, and would better be omitted.— Case and Cow ment. 





THE EVIDENCE OF PRISONERS IN ENGLAND. 


Ten years’ experience of the Criminal Evidence act, 1898, goes to 
show that the right of a prisoner to give evidence for the defence has 


led to an increase in the number of convictions. ‘The prosecution have 
still to prove their cases; but if they put forward any case at all, even 
a case on which, under the old law, the usual verdict would have been 
one of not guilty, the jury want to hear the prisoner; and it will go 
hardly with him if he keep silent, or give his age from the 


dock. For after all, as was said when the act was passed, he is the 
person who knows best whether he did or did not commit t the crime. 
And his advocate dare not refuse to call him, though many barristers 


make a rule of merely telling their client of his right, leaving the 
prisoner to make his election. Why should not an innocent man go 
into the box? That is the question the jury ask themselves, and the 
question oiten put to them by the judge, although counsel for the 
prosecution is forbidden to comment on the prisoner’s reluctance to 
face cross-examination. !f the prisoner with these facts present to his 
mind goes into the box, if he is guilty, how often does not his cross- 
examination, or, for that matter, his evidence in chief, convict him? 
He may be convicted simply on his own evidence; for if there is no 
evidence against oo and the judge does not stop the case, and the 
— does not ask that the case should be stopped, but goes into 

box and supplies the Crown with the evidence they need, the 
Court of Criminal Appeal will not interfere with the conviction. (R. 
v. George (1908), 73 J. Po Bees 

The fact that a prisoner has not volunteered to give evidence will 
be taken into consideration by the Court of Criminal Appeal. For 
they have laid down that where the defence is an alibi and the pris- 
oner has not gone into the box to support it, it is only in a most ex- 
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ceptional case that they will allow him to give evidence before the 
Appeal court, or that they will treat the appeal seriously. (R. v. Nirk- 
ham (1909), 73 J. P. 406). Vor an illustration of such an exceptional 
case see R. v. Malvisi (1909), 73 J. P. 392. The judge at the trial has 
the right to comment on the fact that the prisoner has not given evi- 
dence to explain some point that has arisen in the case (R. v. Rhodes 
(1898), 62 J. P. 774, [1899] 1 Q. B. 77). But many judges are chary 
of doing so. By the terms of the act the prisoner is not to be called as 
a witness except upon his own application; but it is the custom of the 
courts to inform him of his right. There is no set form of words of 
general use for this purpose, and judges differ in their address to the 
prisoner informing him of his right. The writer has heard a deputy 
chairman of Quarter Sessions with a strong distaste for perjury en- 
deavor to persuade a prisoner not to give evidence, pointing out that 
he will be exposed to the cross-examination of counsel for the Crown. 
If under such circumstances the prisoner takes the judge's sugges- 
tion, it is plain what will be the inference drawn by the jury. I[t would 
be well that the notice informing a prisoner of his right to give or to 
refrain from giving evidence should be given him in his cell, or, if 
given from the Bench, should be made in a set form of words merely 
stating that the prisoner can now, if he wishes to do so, give sworn 
testimony from the witness box. A glib rogue may sometimes escape 
by telling his story from the box whilst his advocate comments upon 
his readiness to face cross-examination; but the criminal classes must 
wish that the act had never been passed. lor more often the alter- 
native is this: if the man who is guilty stays in the dock, the jury 
draw the natural inference; if he goes into the box, he is convicted out 
of his own mouth. 

But the greatest danger to a prisoner giving evidence is that hts 
testimony may be such as to let in evidence of his bad character. This 
may be done when “he has personally or by his advocate asked ques- 
tions of the witnesses for the prosecution with a view to establish his 
own good character, or the nature or conduct of the defence is such as 
to involve imputations on the character of the prosecutor or the wit- 
nesses for the prosecution.” (See section 1 (f) (ii) of the Act). There 
is little difficulty about the first part of this clause. When the prisoner 
starts to speak of his immaculate past, the judge, who has a record of 
the convictions before him, gives the prisoner a hint, and the hint is 
usually sufficient. But the latter part of the clause has given consid- 
erable trouble to the courts; for the prisoner is in the box to give rel- 
evant evidence for the defence and that evidence may necessarily “in- 
volve imputations on the character of the prosecutor or the witnesses 
for the prosecution.” In such a case it has been held that evidence of 
bad character cannot be admitted. So, where it was part of the case 
for the prosecution to prove that the prisoner had previously offered 
to buy a mare on credit from the prosecutor and when the prisoner was 
asked in cross-examination: “Did you ask the prosecutor to sell you 
the mare in April or has he invented all that?” he answered: “No! it is 
a lie, and he is a liar,” evidence of bad character was not admitted. (R. 
v. Rouse and Burrell (1903), 68 J. P. 14; [1904] 1 Q. B. 184) Day, J., 
however, admitted evidence of bad character, where, on a charge of 
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attempted rape, the prosecutrix was cross-examined with a view to 
showing that she consented to the prisoner’s act (R. v. Fisher (1899), 
Law Journal Newspaper, 18th February, 1899). Jelf, J., however, in a 
similar case, decided the other way, and his decision is in accordance 
with the authorities (R. v. Sheean (1908), 72 J. P. 232). In R. v. Bridg- 
water (1904), 69 J. P. 26; [1905] 1 K. B. 131, the prisoner, who was in- 
dicted for larceny, set up as a defence that he was acting under the 
instructions of the police, that he was an agent provacateur, and_ the 
police were cross-examined to support this case. Here, also, it was 
held that “the nature or conduct of the defence was not such as to in- 
volve imputation” on the character of the witnesses within the meaning 
of the section. Lord Alverstone, C. J., has well expressed the rule in 
an extra-judicial utterance at a meeting of The Gray’s Inn Moot Soci- 
ety: “If the evidence of the prisoner is merely the assertion of that 
which is a defence in law, and which cannot be stated without appar- 
ently contradicting the case for the prosecution, and in all probability 
the evidence of some of the material witnesses for the Crown, that does 
not of itself entitle the prosecution to cross-examine the prisoner as to 
character; if on the other hand, in the way in which it is stated, the 
statement of the case goes beyond the mere assertion of a legal defence, 
then it would come within the words of the section” (69 J. P. N. 556). 
The difficulty is to know where the line is to be drawn. Of this the 
case of R. v. Preston (1909), 73 J. P. 173 is an illustration. The pris- 
oner was indicted for breaking and entering with stealing, and also 
with receiving property. The question for the jury was one of identi- 
fication. Was the prisoner the man who broke into the house? In 
giving his evidence the prisoner said that at the police station he was 
put up with a number of men for the purpose of being identified as a 
man who was near the house at the time it was entered. The inspector 
of police had said to the constable, sent to fetch in the witness who 
was to identify him, “The second.” Now the prisoner was standing one 
from the end of the line of men. The witness was brought in, and 
identified the second man from the other end of the line of men, as the 
man he had seen in the vicinity of the house. As Channell, J., said in 
delivering the judgment of the court: “If one deals with the matter 
carefully and, even in a way, logically, there was no real ground for 
bringing in this complaint against the inspector, except to discredit 
him” (this inspector had given evidence against the prisoner) “because 
the identification by this person failed, he picked out another man.” 
The court held that the prisoner ought not to have been asked ques- 
tions as to his bad character though the case was very near the line. 
“This complaint was not the substance of the defence. It was nat- 
ural for the prisoner to make this observation as to what he thought 
he had heard. * * * This statute was not meant to impose on a 
prisoner so severe a penalty as the exposure to the jury of his pre- 
vious bad character where he has inconsiderately but not unnaturally 
made such a statement which was not immaterial because it was con- 
nected with relevant matter, merely because one sees on careful con- 
sideration that the only bearing it had was to make an imputation on 
the character of a witness for the prosecution.” This case goes very 
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far, and it would seem that evidence of bad character can only be ad- 
mitted where the defence makes an attack upon the prosecutor or his 
witnesses quite apart from the conduct of a relevant defence. 

There were two cases deciding points under the Criminal Evi- 
dence Act, 1898, at the end of last term. In R. v. McDonell or McDon- 
ald (1909), 73 J. P. N. 396, it was held that where two prisoners are 
indicted together one of them can give evidence on behalf of the other. 
The prisoner can only give evidence by virtue of the terms of the 
act which are: “Every person charged with an offence * * *_ shall 
be a competent witness for the defence.’’ It was held that these words 
for the defence, include the defence of his fellow prisoner. In R. v. 
Chitson (1909), 73 J. P. N. 596, the prisoner was indicted for an offence 
under section 5 of the Criminal Law Amendment Act, 1885. The pros- 
ecutrix said that at the time this offence was committed the prisoner 
had told her of his relations with another servant girl and that he had 
said he hoped she would be as loving to him as that girl had been. By 
section 1 (f) (i) of the act evidence of previous offences can be offered 
by the Crown against the prisoner where “the proof that he has com- 
mitted or been convicted of such other offence is admissible evidence 
to show that he is guilty of the offence wherewith he is then charged.” 
‘The prisoner was asked (1) as to whether he had had relations with 
another girl; and (2) as to whether she was not then about 15 years of 
age. The court held that these questions were admissible, as proof of 
the earlier offence would be very material in proving the accuracy of 
this part of the girl’s story, which, if true, tended to show that the 
prisoner was guilty of the offence with which he was then charged.— 


Justice of the Peace (London). 





TAXATION OF BANK 8TOCK—“TRUE VALUE.” 


The State Board of Equalization of Taxes rendered an opinion, 
on Jan. 25, which, if sustained, may affect many more taxing localities 
in this state than Essex county, where the questions adjudicated arose. 
The matter being of general interest, we give the opinion in full, but 
without some schedules as to the Essex County National Bank, which 
follow the opinion: 

“The appeal from the Essex County Board of Taxation in this 
case brings up the question of valuation of the shares of stock of Na- 
tional banks. The contention of the city is that shares of National 
banks should be assessed for the purpose of taxation according to the 
price that such shares would sell for in the open market; in other 
words, at their market value. The contention of the bank is that the 
shares should be assessed according to book value; that is, what the 
books of the bank show the value of its assets to be. In both cases, 
whether book value or market value is taken, the value of the real es- 
tate and exempt securities is to be deducted, and the value of the 
shares is to be ascertained by the division of the number of shares into 
the residue. 

“The Constitution of New Jersey, Article I1V., Section 7, Para- 
graph 12, says that property shall be assessed under general.laws, by 
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uniform rules, according to its true value. Section 2 of the revised tax 
act of 1903 says that ‘all property, real and personal, within the juris- 
diction of this state, not expressly exempted by this act or excluded 
from its operation, shall be subject to annual taxation at its true value.’ 
There can therefore be no question that both the Constitution and the 
tax act of 1903 expressly command that true value shall be the cri- 
terion of assessment. 

“True value may be market value, or it may be book value, or it 
may be neither. In other words, it requires an ascertainment by evi- 
dence and examination of what the true value of the property is. 

“No general rule can be laid down for the assessment of bank 
shares other than that which the Constitution and the general tax law 
provide, that is, assessment at true value. Market value fluctuates for 
various reasons. The sudden sale of a large number of shares of a 
bank will depress market value. The discovery of an embezzlement 
of a bank’s assets, which may have existed on May 20 but may not 
have been discovered until later, would show the market value of the 
shares on that day to have been fictitious. The improper manage- 
ment of a bank’s business would also tend to drive the market value 
of the shares below true value. On the other hand, a strong, vigorous 
and progressive management, and the support given to the bank by 
the deposits of large corporations, will advance the market value 
beyond true value. In other words, market value depends upon so 
many conditions foreign to true value that it would not be a compli- 
ance with the Constitution or the revised tax act or take it as a cri- 
terion for assessment. 

In Flitcraft v. Woodstown, subsequent to the decision in Lippin- 
cott v. Lippincott in the Court of Errors and Appeals, Justice Gar- 
rison, in the order made in that case, virtually laid down the principal 
that true value was to be ascertained in the assessment of bank shares. 
In Lippincott v. Lippincott, the Court of Errors and Appeals, speak- 
ing through Mr. Chief Justice Gummere, held that from the true value 
shall be deducted the value of the real estate and non-taxable securi- 
ties. From this language the city attorney argues that the learned 
Chief Justice meant market value. We cannot agree with him, and 
can only interpret the language of the Chief Justice to mean what he 
expressly says. 

The evidence in this case shows that the real estate of the bank 
appears on its books as of the value of $100,000. The assessors of 
Newark have assessed it at $262,000, and, as it must be assumed that 
the assessors have done their duty and valued the property at its true 
value; a difference of $162,000 with reference to this item appears on 
the books of the bank. From the evidence showing the discrepancy 
between the true value of the real estate of the bank and its book value 
it appears clearly that in this case book value cannot be taken as the 
true criterjon for assessment of the shares of the bank.” 

Schedules follow showing in figures how “true value” is arrived 
at in the cases before the Board. 

Commissioner Jess, of the Board, will file a dissenting opinion. 
The decision will, of course, be appealed. 
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KNAPP v. VOORHIS. 


(New Jersey, Errors and Appeals, Nov. 15, 1909.) 


Master and Servant—Injuries to 
Servant—Negligence of Fellow 
Servant.—1. A master is only re- 
quired to exercise reasonable care 
in the selection of appliances 


used in supporting a platform or 
scaffold on which his workmen 
are to stand while putting shing- 
les on a roof, and the appliances 
furnished, when properly used, 


necessary to.secure the safety of 
his servants while carrying on the 
work in which they are engaged 
under their employment, and, if 
injury results from the careless 
or negligent application or use by 
a fellow servant, the master is not 
responsible for injuries arising 
therefrom. 

2. Where a master furnishes 
brackets in perfect condition to be 


provide a reasonably safe place for 
the workmen, the slipping of the 
feet of one of the brackets, caus- 
ing it to collapse because not se- 
curely attached to the roof by a 
fellow servant who put up the 
scaffold, does not raise a presump- 
tion that the master did not exer- 
cise reasonable care in the selec- 
tion of the appliance. 


=rror to Circuit court, Bergen co 2 
Error to Circuit court, Berg unty 


Action by Edward Knapp against Jerry Voorhis. Judgment for 


plaintiff. Defendant brings error. 


Mr. Michael Dunn for plaintiff in error. 
Mr. Addison Ely and Mr. W. H. H. Ely for defendant in error. 


BERGEN, J.: The defendant below had in his employ a number 
of servants, of whom the plaintiff below was one, engaged in shingling 
a roof, and, in order to do this, a scaffold or platform attached to the 
roof was required to support the workmen while putting on the 
shingles. The master furnished iron brackets and planks with which 
one or more of the servants working with the plaintiff below con- 
structed a scaffold or platform. To properly put up the platform, it 
was necessary to slip a lug at the upper end of the bracket between 
shingles already fastened in place, and then drive nails through the 
outer shingle, an aperture provided in the lug for that purpose, and 
the shingle upon which the lug rested, which, if carefully done, would 
hold the lug in place. At the bottom of the lug there was a hinge 
connecting it with a frame upon which planks were to be placed form- 
ing the platform on which the workmen stand, and attached to the 
other end of the frame by a hinge are two legs with sharp ends to be 
driven into the shingles of that part of the roof which has been com- 
pleted, so that the frame upon which the platform rests is supported 
by two legs driven into the shingles below and by the lug fastened to 
the roof above. While the plaintiff below was working on the plat- 
form the feet of one of the brackets, for some reason not disclosed by 
the testimony, gave way, causing part of the platform upon which the 
plaintiff below was standing to fall, and him to be thrown from the 
roof to the ground, producing the injuries which are the basis of this 
action. There was a motion for non-suit, and also for a direction in 
favor of the defendant below, both of which were refused. We think 
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this was an error which requires the reversal of this judgment. It is 
not contended that there was any defect in the construction or want 
of repair of the instrument provided by the master. It was perfect in 
all that it purported to be, but the claim of the defendant in error is 
that the device was not a reasonably safe one for the use to be made 
of it. The difficulty with the application of this claim to the facts in 
this case is that it does not appear that it was not a reasonably safe 
appliance for the purpose intended, if properly used. The proposition 
of the defendant in error does not state the legal rule as it has been 
expressed by this court, which is that, where a master is required to 
furnish appliances which effect the safety of the place in which his 
servants are to work, the exercise of reasonable care in the selection 
of such appliances relieves the master from liability. 

In McLaughlin v. Camden Iron Works, 31 Vr. 557, Mr. Justice 
Collins, speaking for this court, said: “Where appliances for work are 
needed, the duty is on the master to use reasonable care in their selec- 
tion, and he cannot escape it by delegation; but carelessness in their 
use or failure to use them on the part of his servant, whereby injury is 
received by a fel!ow servant in the same common employment, is not 
chargeable to the master.” So also in Sofield v. Guggenheim Smelt- 
ing Co., 64 N. J. Law, 605, 46 Atl. 711, 50 L. R. A. 417, Mr. Justice 
Lippincott, in announcing the — of this court, said: “Where the 
use of appliances or safeguards affects the safety of the place, the 
exercise of reasonable care in this respect relieves the master from 
liability.” The defendant in error undertook to show that the device 
was so unsafe for the use intended as to warrant the inference that the 
master had not exercised reasonable care in its selection—that is, 
that it was so clear that the appliance, although perfect in its con- 
struction, could not be used for the purpose intended with any rea- 
sonable expectancy of safety, that a presumption arose that reason- 
able care in its selection had not been exercised by the master—but in 
this we think he failed, for all the evidence on this point shows that 
the appliance was reasonably safe if properly used, that is, used in the 
manner a moment’s inspection would indicate it should be used by 
those to whom its application was committed. The case shows that 
the master selected an appliance which was in common use; that the 
proper method of using it was obvious from inspection; that it was in 
perfect order when given to his servants; and that it was put in place 
by a fellow servant of the plaintiff below. The plaintiff's injuries are 
thus shown to be attributable to an improper use by a fellow servant 
of an appliance furnished by the master with reasonable care, which, 
if properly used by his servants, would provide a reasonably safe 
place for them to work in, and the master is not liable to his servant 
for injuries resulting from the negligent use by a fellow servant of an 
appliance which was safe if put in place with such ordinary care as a 
prudent man should exercise. 

The judgment below will be reversed, and a venire de novo 
awarded. 
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CLEARY v. JOHNSTON. 


(N. J. Supreme Court, Nov. 18, 1909.) 


Automobile Law of 1908—Con- apportioned by the state road 
stitutionality of Sec. 4 Fixing Li- commissioners for the repair of 
cense Fees—Police Power of State improved roads. 

—Tax for Revenue—1. The pro- 3. If it were necessary to regard 
visions of P. L. 1908, p. 615, Sec. these provisions as an intentional 
4, which fixes an annual fee of $3 Jegislative imposition of a tax for 
for registering an automobile of revenue. they vet would not be 
less than 30 horse-power, and a unconstitutional. 

fee of $5 for each automobile of 30 !. The provision requiring each 
horse-power and wanes and which non-resident owner of an automo- 
hxes a fee of $1 tor a license tothe pile to designate an agent in the 
driver of the hrst and $2 for a li- state upon whom process may be 
— for the driver of the second- served in any action against the 
class automobiles, are not uncon- owner growing out of the opera- 
stitutional. os _. tion of his registered machine in 

2. These provisions are legiti- ,);. state is not unconstitutional. 
mate exercises of the police power ee aig on ’ 
of the state, notwithstanding the 9. The other points raised ~ 
clause in the statute that requires covered by the case of V ev 
all fees, fines, and penalties arising State, 73 N. J. Law, 529, 6 Atl. 
under the act to be paid to the 163, affirmed State v. Unwin, 75 
Treasurer of the state, and to be N. J. Law, 500, 68 Atl. 110. 


Certiorari to Court of Common Pleas, Mercer county. 


Certiorari by Richard |. Johnston to review his conviction of driv- 
ing an automobile without having first registered the same and paid 
the registration fee, as required by P. L. 1908, p. 615, Sec. 4. 


Argued June term, 1909, before Reed, Bergen and Voorhees, JJ. 
Mr. Peter Backes and Mr. Xenophen P. Huddy for plaintiff. 
Mr. Nelson B. Gaskill, Asst. Atty. Gen., for defendant. 


REED, J.: The complaint against Mr. Johnston was that he drove 
an automobile on the public highways of the city of Trenton in this 
state without first having registered the automobile according to law, 
and without his having paid the registration fee thereon and therefor 
pursuant to the statute. The uncontradicted facts are that Mr. John- 
ston, on the day charged in the complaint, was a citizen of the state of 
New York, and the owner of an automobile duly registered in that 
state, which automobile he had on this day operated from New York 
City as far as Trenton, on his way to Philadelphia. He was arrested 
in Trenton. His automobile was not registered in New Jersey, nor 
had he a New Jersey license, nor, of course, had he paid the registra- 
tion and license fees provided for by our statute. Mr. Johnston was 
in the service of the \White Steamer Company, at the agency of the 
said company in New York City. At the time of the alleged offence, 
neither he nor his company were engaged as common carriers operat- 
ing automobiles in ancl across the state of New Jersey to and from 
adjoining states. Mr. Johnston intended to bring about his own arrest 
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for violating the provisions of the automobile statute. Upon these 
facts, judgment was entered in the Common Pleas on appeal for a 
penalty of $100. 

Section 4 of the amended automobile act of 1908 (P. L. 1908, p. 
613) requires that every resident and non-resident of this state, whose 
automobile shall be driven, shall, before using such automobile on the 
public highways, register the same; and that no motor vehicle shall 
be driven unless so registered. The unamended section 35 of the act of 
1906 (P. L. 1906, p. 195) provides that any — who shall be con- 
victed of the violation of section 4 shall be subject to a fine not ex- 
ceeding $100. It is admitted that Mr. Bris did violate the pro- 
vision of section 4 and so became subject to the penalty imposed. 
Therefore, if the statute is constitutional, the imposition of the pen- 
alty was admittedly regular. The attack now made is upon the valid- 
ity of the statute. The objections are leveled at the provisions of sec- 
tion 4, and the grounds of the attack are: l‘irst, because the section 
imposes a tax upon automobiles, not according to their true value, 
but according to the horse-power of each automobile; second, that this 
is a double tax, the first tax being levied by the assessor of taxes; 
third, that automobiles are put in a special class for the purpose of 
taxation, from which class are excluded property similar in character ; 
fourth, that the imposition is a state tax upon the business of inter- 
state commerce, and so violative of the federal Constitution ; fifth, that 
such imposition is also a violation of the fourteenth amendment of the 
federal Constitution; and, sixth, that the act requiring a non-resident 
to designate an agent upon whom process may be served in this state 
discrimin: ites against citizens of other states. In the case of Unwen v. 
State, 73 N. J. Law, 529, 64 Atl, 163, affirmed State v. Unwin 75 N. J. 
Law, 500, 68 Atl. 110, it was held that the mines sve of the auto- 
mobile act of 1905 (P. L. 1905, p. 484), which required every resi- 
dent and non-resident owner of an automobile to procure a license 
to drive such automobile, to register the same, and to pay for such 
license, were constitutional. It was held these registration require- 
ments were within the legitimate exercise of the police power for the 
purpose of securing the safety of the public in its use of highways 
against the danger of this new use by powerful, rapidly moving ma- 
chines which require careful and skilful drivers. The same grounds 
unsuccessfully taken against that act are now advanced against the 
present statute. 

The counsel for the plaintiff in certiorari insists that the present 
statute differs from that under which the Unwin case was decided, 
because of the increase in the amounts imposed for registration fees 
by the latter act. Under the act of 1905, supra, there was imposed a 
registration fee of $1. It was the requirement of the payment of this 
sum for private owners of each automobile, and the payment of $10 by 
manufacturers and dealers for all machines owned and controlled by 
them, that was under consideration in the Unwin case. Section 4 of 
the act of 1908, which act was in force at the time of the arrest of Mr. 
Johnston, fixes the fee for registration at $3 for each motor vehicle 
having a rating of less than 30 horse-power, and at $5 for each motor 
vehicle having a rating of 30 horse-power or more. The manufac- 
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turer’s and dealer’s fee is $25 for not more than five automobiles owned 
and controlled by such manufacturer or dealer at the same time. Be- 
side the fee for registration, there is required a fee of $1 for a license 
to drive a car of less than 30 horse-power, and a fee of $2 for a license 
to drive a car having a rating of 30 horse-power or more. Section 8 of 
the act of 1908 provides that the money received in accordance with 
the provisions of the act, whether from fines, penalties, registration 
fees, license fees, or otherwise, shall be accounted for and forwarded 
to the commissioner of motor vehicles, and by him paid to the Treas 
urer of the state of New Jersey, to be appropriated annually to the 
commissioner of public roads, and be used as a fund for the repair of 
improved roads throughout the state, and by him apportioned around 
each year among the several counties of the state, according to the 
mileage of improved roads in each county, to be used for the repair of 
said roads. 

Now the ground of differentiation, insisted upon by the counsel 
for the plaintiff in certiorari, be:ween the former and the present act, 
is that, while the former act provides for a $1 license fee imposed by 
force of the police power residing in the state, the present fees are im- 
posed as a tax for the purpose of revenue. Regarding this point, it is 
to be remarked that there is nothing in the record brought up which 
exhibits the legitimate expenses to which the state is put in its course 
of registering, regulating, and licensing automobiles. The evidence 
upon which the writ was allowed is not evidential upon this hearing. 
li it could be resorted to, the jacts stated do not show that the charges 
are so unreasonably in excess of the cost of regulating and supervising 
automobiles as to compel us to say that the charges are not regulative. 
The state furnishes a central office, official assistance, clerical force, 

| legal advice by the Attorney General’s office, for which no separate 
charges are made, but which indirectly are an expense to the state. 
't does not foliow that the amounts paid for certain specific services by 
certain officers represent all the cost and expense to which the state 
is subjected. Therefore the fact that the receipts from fees for regis- 
tration and for licenses largely exceed the sum specifically charged for 
the maintenance of the automobile department does not prove that the 
fees are extortionate for regulative purposes. Nor would the fact that 
the public treasury is incidentally augmented by the fees paid for 
automobile registration and licenses have the effect of making such 
registration and license fees a tax. Berry, Laws of Automobiles, par. 
86, and cases cited. Nor do the provisions of paragraph 37, already 
exhibited, demonstrate that the fees imposed are beyond the limits of 
regulative charges. It does not follow that, because all the receipts 
from the automobile department are paid over to the commissioner of 
public roads, the cost to the state for the regulation of automobiles 
may not approximate the sum so paid. The cost of maintaining the 
automobile department, as already remarked, is in a degree entangled 
with the cost of maintaining other departments, and such cost may be 
paid out of any state fund, while the specific receipts from the auto- 
mobile department may be paid into the general state fund. For an 
instance, the fact that all license fees are paid into the school fund for 
the amount for which they are assessed, and the cost of regulation 
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is paid out of a general revenue raised by tax, is of no consequence in 
determining the character of the fee. State ex rel. vy. Hudson, 78 Mo. 
302; State v. Hipp, 38 Ohio, 225. So it does not appear that the fees 
fixed are taxes for revenue. Regarding them as fees for the purpose 
of regulating, they fall within the rule laid down in the case of Unwin 
v. State, supra; but, if the imposition is to be regarded as license fees 
imposed for revenue, it does not follow that the imposition of such 
fees is beyond the power of the legislature. 

The counsel for the plaintiff in certiorari cites cases where munici- 
palities have been empowered to license street cars, and among which 
cases it has beca held that municipalities could not impose a license 
tax for revenue. State v. Hoboken, 33 N. J. La SO: N. tludson Co. 
Ry. v. lloboken, 41 N. J. Law, 71; Muhlenbrinek vy. Long Branch 
Commr’s, $2 N. |. Law, 864, 36 Am. Dee. 518. But this line of cases 
does not establish the inability of the legislature to impose such taxes 
for revenue, nor its inability to delegate to municipalities the power to 
impose such 


4 


axes. in each of these cases 2 tiunicipality had at- 
tempted to tax occupations for revenue, and thé courts held that the 
power conferred by the legislature was not a power to tax, but only a 
power to regulate such occupations under its police power. in North 
Hudson Ry. Co. v. Hoboken, supra, the city of Hoboken by ordinance 
attempted to compel the railroad company to take out a license, and 
pay an annual license fee of $15 for each one-horse car, and $25 for 
each two-horse car. This ordinance was held to be invalid; but it was 
so held because the legislature had conferred no power upon the com- 
mon council to impose a license tax. The ground assigned for holding 
the ordinance invalid is stated by Mr. Justice Depue thus: “Nor can 
the authority of a municipal corporation, which is in subsiance a power 
of taxation, be deduced from a grant of power to license specifically. 
The power to license is of the same nature as the power to regulate. 
Under the charter authorizing the regulation of business or occupa- 
tions, an ordinance compelling persons engaged in such business or 
‘ke out licenses may be adopted, if the license is the 
method of regulating the prosecution of the business. 
exaction of a license fee for revenue purposes is clearly 
an exercise of the power of taxation, and cannot be sustained unless the 
charter plainly shows an intent to confer that power. Cooley on Cons. 
Lim. 201; 1 Dillon on Mun. Cor. par. 291.” Again, the learned justice 
observes: “Ii the power be granted with a view to revenue, the 
amount of the tax, if not limited by the charter, is left to the judgment 
and discretion of the municipal authorities.” So in the case of Muhlen- 
brinck v. Long Branch Commissioners, supra, where a license fee of $3 
for each wagon was imposed upon the peddlers, it was held it was a 
tax for revenue, and the ordinance was set aside, because, in the lan- 
guage of Mr. Justice Knapp: “That there is no legislative authority 
given to the corporation to impose a tax upon this or any other sort 
of trade is clearly discoverable upon an examination of its charter pro- 
visions. They contain no such grant of power.” In the case of Cape May 
v. Cape May Trans. Co., 64 N. J. Law, 80, 44 Atl. 948, it was admitted 
that the act of May 2, 1885 (P. L. p. 317), authorized the imposition 
of fees by ordinance for the running of cars for the purpose of revenue. 
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In Morgan v. Orange, 50 N. J. Law, 389, 13 Atl. 240, the validity of the 
act of 1885, supra, empowering municipalities to license, inter alia, 
owners and drivers of vehicles, and impose fees for revenue, was rec- 
ognized. 

The ability of the legislature to tax occupations, and to delegate 
to municipalities the power to do so, is exhibited in the line of cases 


digested in volume 4, of recent digest, p. 7978. Nor is the imposition of 


such taxes inimical to the constitutional provision requiring property 
to be assessed for taxation by uniform rules according to its true value. 
Johnson v. a of Asbury Park, 58 N. J. Law, 604, 33 Atl. 850, 
affirmed 60 N. J. Law, 427, 39 Atl. 693; Standard Underground Cable 
Co. v. Atty. ( ren., 43 N. se Ie .q. 270, 19 Atl. 733, 19 Am. St. Rep. 394: 
State v. Comoe, 67 N. J. Law, 179, 50 Atl. 780. Nor can a non-resident 
complain of such an imposition, unless he is discriminated against in 
favor of a a: Muhlenbrinck v. Long Branch Com’rs, 42 N. J. 
Law, 364, 36 Am. Dec. 518; Morgan v. Orange, supra. 

But it is insisted that, ii the statute imposes a fee for revenue, it 
is in conflict with the federal Constitution, in that it is a regulation of 
interstate conimerce. Whether the imposition of a tax upon vehicles 
running upon the roads of the state by all owners of such vehicles 
(whether resident or non-resident), the money received from such 
taxes to be used for the purpose of keeping such highways in a con- 
dition of safe and comfortable use, would be a valid exercise of the 
power of the state legislature in respect to motors used as instruments 
in carrying on interstate commerce, need not be discussed. It need 
not be discussed because it cannot be pretended that the plaintiff in 
certiorari was so engaged. 

Again it is urged that the provision of section + is unconstitu- 
tional. This provision is that: “Each owner having a residence outside 
of the state shall file with the Secretary of State a duly executed in- 
strument constituting the Secretary of State and his successors in office, 
the true and lawful attorney upon whom all original processes in any 
action or legal proceeding caused by the operation of his registered 
motor vehicle, within that state against such owner may be served, 
and therein shall agree that any original process against such owner 
shall be of the same force and effect as if served upon such owner 
within this state; the service of such summons shall be made by leav- 
ing a copy of same in the office of the Secretary of State. * * 
Said commissioner of motor vehicles shall forthwith notify such owner 
of such service by letter directed to him at the post office address 
stated in his application.’ ’ This provision was probably suggested by 
a similar provision appertaining to foreign corporations licensed to do 
business in this state. It is to be remarked, however, that, as respects 
such foreign corporations, their licensing in this state is a mere priv- 
ilege, and in no sense a right, while, on the other hand, the right of a 
citizen of another state to travel over the highways of this state is 
more than a pri\ Airseg Nevertheless, I am of the opinion that the im- 
posed condition upon a non-resident owner of an automobile wishing 
to use the roads of this state is not an unconstitutional imposition. 

Assuming that the right to use the highways belongs to such non- 
resident owner, yet it is obviously not an absolute right. The stringent 
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legislative restrictions upon the use of the highways by automobiles— 
which restrictions have received judicial approval—exhibit the fact 
that the automobile is regarded as a dangerous engine, if used other- 
wise than under the control provided for by the legislature. It is ap- 
parent that these restrictions upon the manner in which highways 
shall be used by automobiles can only be made effective by penalties, 
and the penalties can only be enforced by reaching the owners of such 
machines. A provision for impounding the machine itself would be 
valid, but, while valid, would be inefficacious, because the speed of the 
automobile is such that in most instances the machine itself would 
escape arrest. Resident owners can be reached by service of process 
within this state, while non-resident owners, of course, unless by vol- 
untary appearance, are immune from service. ‘Thus while legal pro- 
ceedings to enforce the penalties for violating the automobile law can 
be taken in the courts of this state as against residents, yet, as to non- 
residents, in the absence of a provision like the one in question, such 
enforcement would mean numerous suits in other states in the Union 
from New York to California, or perhaps in other continents. In 
view of the present need of a vigorous enforcement of these laws for 
the protection of all other users of the highways | am of the opinion 
that the condition imposed that a man who proposes to use our high- 
ways for motoring shall agree to submit himself to the courts of the 
state into which he comes, so far as concerns matters growing out of 
such use, is neither unconstitutional nor unreasonable. In respect to 
the point that this burden is imposed upon non-residents and not upon 
residents, and so unconstitutional inequality is created, it is sufficient 
to say that both residents and non-residents are placed upon the same 
footing. Both are made amenable to the laws of the state whose 
highways they are using. 

The other points made in the case have already been determined 
in the case of Unwen v. State, 73 N. J. Law, 529, 64 Atl. 163, affirmed 
State v. Unwin, 75 N. J. Law, 500, 68 Atl. 110. 





RECENT STATE DECISIONS OF GENERAL INTEREST. 


(Chiefly Concerning Matters of Practice. 
Pleading in District Court—Demand—Covenant.—1l. It is sufh- 
cient if the state of demand in an action in the District court states a 
legal cause of action, apprising the defendant of the claim against him, 
and so stating it that it may afterwards appear what was decided. 2. 
In an action in the District court upon a covenant for the payment of 
money, the state of demand need not allege demand for payment and 
refusal, where demand for payment is not required by the contract 
sued upon. (DeJianne v. Citizens’ Protective Ass'n. N. J. Sup. 
Court, Nov. 22, 1909. Opin. by Trenchard, J. Rep. in 74 Atl. Rep. 
445). 
Jury in District Court, Right to—Demand—Waiver.—l. Section 
4 of the supplement to the District Court act approved June 2, 1900 
(P. L. p. 494), which provides that in any proceeding had by virtue of 
the District Court act (P. L. 1898, p. 556) the court shall, unless a 
jury be demanded by either party at least one day before the return 
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day of the summons, try the issue and give judgment thereon in like 
manner as in case of a verdict by a jury, is constitutional. 2. Under 
section 4 of the supplement to the District Court act approved June 
2, 1905 (P. L. 494), a party in any proceeding had by virtue of the 
District Court act (P. 1. 1898, p. 556) is entitled to have the issue 
tried by the court without a jury, unless one of the parties thereto has 
demanded a trial by jury at least one day before the return day of the 
summons. If no jury has been so demanded, and a party, before any 
of the jurors are selected or sworn, objects to proceeding to trial be- 
fore a jury, a judgment entered upon the verdict of a jury, sworn in the 
cause notwithstanding the objection, will be reversed. (Haythorn v. 
VanKenren. N. J. Sup. Ct., Nov. 22, 1909. Opin. by Trenchard, J. 
Rep. in 74 Atl. Rep. 562). 

Equity Pleading—Affidavit to Bill—Bill for Discovery —1. An 
affidavit attached to the bill cannot be considered as a part thereof. 2. 
A bill cannot be sustained as a bill for discovery where it did not allege 
that a discovery was sought in aid of a proceeding in another court, but 
merely sought to enjoin a pending proceeding in another court so as 
to transfer the case to the Chancery court. 3. A bill cannot be sus- 
tained as a bill for discovery where it prays for an answer without 


oath. (Streeter v. Braman. N. J. Ct. of Chancery, Oct. 30, 1909. 
Opin. by Stevenson, V. C. Rep. in 74 Atl. Rep. 659). 

Justices of the Peace—Certiorari—Transcript—Amendment— 
Contradictory Return—Forcible Entry and Detainer.—1. In an actionof 
certiorari bringing up proceedings before a justice of the peace, a cer- 
tified transcript of the justice’s docket furnished to a party before 
allowance of the writ will not be presumed complete and correct as 
against another transcript sent up as part of the return, every intend- 
ment being in favor of the return as made. 2. Such certified transcript 
furnished to the party will be accepted, however, for purposes of com- 
parison with the return, as a true copy of the docket as it existed at the 
date of the certificate. 3. If the transcript as returned shows matters 
additional to those stated in the first transcript, these will be presumed, 
in the absence of proof to the contrary, to have been added to the 
docket by way of amendment before the return. If, on the other 
hand, a comparison shows contradictory statements, the justice will be 
ruled to certify which of the two transcripts correctly states the facts. 
4. A return containing an incorrect copy of writs and pleadings need 
not be amended in that regard if the originals are annexed thereto and 
consequently are before the court. 5. In forcible entry and detainer 
proceedings the statute (Gen. St. p. 1599, Sec. 17) makes it “the duty 
of the justice to enter on his docket the admission of evidence objected 
to and the rejection of evidence offered.” Held, that the docket entries 
should indicate the character of such evidence in such a way as to 
enable the Court of Review to determine whether there was error in 
the rulings of the justice thereon. (Gory v. Jackson. Opin. by Par- 
ker, J. N. J. Sup. Ct., Oct. 24, 1909. Rep. in 74 Atl. Rep. 658). 


The determination by city authorities that public necessity re- 
quires the opening or extension of a street is held, in Grafton v. St. 
Paul, M. & M. R. Co. 16 N. D. 313, 113 N. W. 598, 22 L. R. A. (N. S.) 
1, to be conclusive in an action to condemn property for street purposes, 
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MISCELLANY 


SOMB STATE NOTES. 


Mr. Justice Swayze, of the Su- 
preme court, and Judge Frederic 
Adams, of the Essex Circuit court, 
were nominated to succeed them- 
selves by Governor Fort on Jan. 
18, and were immediately con- 
firmed. 

The Somerset County Bar As- 
sociation, at its recent annual 
meeting, elected the following of- 
ficers: Col. Nelson Y. Dungan, 
President; John I*. Reger, Treas- 
urer; Miss Mary E. Steele, Secre- 
tary; William V. Steele and F. A. 
Pope, Directors. The association 
recommended the employment of 
one stenographer for all the 
courts. 

The Middlesex Bar Association 
recently tendered a banquet to Mr. 
Justice Bergen. The menu cards 
were embellished with the seal of 
the county and a portrait of Jus- 
tice Bergen. Ex-Senator Robert 
Adrain presided. 

Ex-Sheriff Edmund A. Backer, 
vt Morris county, died Jan. 20, at 
the age of 72 years. He was once 
a prominent man of business in 
Pompton. He had been mayor of 
Boonton, served as freeholder for 
two terms, and in 1900 was elected 
sheriff. He had been mentioned 
as a candidate for State Senator. 

The Monmouth County Bar As- 
sociation held its annual meeting 
Jan. 4 and elected the following 
officers: John S. Applegate, Sr., 
President; James D. Carton, Sec- 
retary; Henry S .Terhune, Treas- 
urer. Judge William H. Vreden- 
burgh was elected Vice-President 
to fill the vacancy caused by the 
death of James Steen. The fol- 
lowing were elected Directors: J. 
Clarence Conover, John W. Slo- 
cum, William T. Hoffman, A. C. 





Hartshorne, John E. Foster, Wil- 
bur A. Heisley, Henry M. Nev- 
ius, David S. Crater. 





OBGANIZATION OF LEGISLATURE 


The New Jersey legislature or- 
ganized on Jan. 11 with the fol- 
lowing elected officers and major- 
ity leaders: 

President of the Senate—Joseph 
S. Frelinghuysen, of Somerset. 

Speaker of the House—Harry 
P. Ward, of Bergen. 

Majority Leader in Senate—Er- 
nest R. Ackerman, of Union. 

Majority Leader in House— 
Walter E. Edge, of Atlantic. 

Secretary of the Senate—How- 
ard L. Tyler, of Cumberland. 

Clerk of the House—James Par- 
ker, of Passaic. 








In re GOWNS. 


Early in December, 1908, the 
adoption of gowns was informally 
discussed by the judges of the Al- 
legheny (Penna.) courts and final 
action postponed to a future meet- 
ing. Subsequently, Judge Brown, 
of Common Pleas court No. 1, sent 
to each of the judges the following 
letter: 

“My Dear Judge: In a spirit of 
good will, I inclose my brief op- 
posing the adoption of gowns by 
the judges of our Common Pleas 
courts. 

“In the higher courts (Supreme 
and Superior) upon one ground 
alone (uniformity of dress), the 
gownis appropriate—for there few 
but lawyers appear; and I defend 
its devout use by the clergy whose 
church ceremonial requires it; but 
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its use has no justification in our 
Common Pleas court—for there, 
we as judges, are among the plain 
people, thousands of them yearly 
—jurors, suitors and witnesses 
from all parts of the county; and 
the nearer we keep in touch with 
them, the better for us, and the 
better for them—for our relation 
to them is a heart-to-heart touch 
in the culture and administration 
of justice. 

li its purpose (aside from uni- 
formity of dress) is artificially to 
impress and awe the populace, 
why not add a halo and wig, and 
stalwart attendants in armor-plate 
and a few other bits of laughing- 
stock, and things un-American? 


WANTED TO SEE THE LIVING PIC- 
TURES. 


A lawyer, moving to a new ter- 
ritory, who possessed, besides his 
qualifications as a lawyer, consid- 
erable ability as an elocutionist, 
desiring to make himself acquaint- 
ed with the public as well as to in- 
crease his bank account during the 
time of waiting for a practice to 
develop, made an itinerary of the 
country as an elocutionist. His 
advertising matter was generously 
scattered about, and, among other 
things, his handbills announced 
“Living Pictures of Wit and Ora- 
tory from the Greatest Masters,” 
the words “living pictures” being 
lisplayed in bold type and the 
other words in smaller letters. 
\fter his address at one place, and 
‘mmediately upon its close, a num- 
ber of rough frontiersmen of the 
cowboy type accosted him and de- 
manded where “them living pic- 
tures” were. He endeavored to 
explain that the words “living pic- 
tures” in his advertisement were 
used metaphorically, but he was 
unable to satisfy the audience, and 


they insisted that, if he could not 
show the living pictures, he must 
refund the price of admission, 
which he was finally obliged to 
do.—Case and Comment. 


OBITUARIES. 


EX-SENATOR JOSEPH B. CORNISH. 


l‘ormer Senator Joseph Bartles 
Cornish, president of the Cornish 
Piano and Organ Company, and 
the largest stockholder in that 
concern, died on Jan. 24 at his 
home in Washington, N. J., from 
Bright's disease, after an illness of 
about a year. He was the father 
of the present Senator Cornish, of 
\Varren county. 

Iex-Senator Cornish was born in 
Bethlehem township, Hunterdon 
county, on April 3, 1834, being the 
son of Joseph B. Cornish. He had 
lived in Washington forty years. 
carly in life he became the pro- 
prictor of a general store, and 
later founded the piano and organ 
business which bears his name. 
This is the main industry of 
Washington. 

In 1900 Mr. Cornish, then vice- 
president of the First National 
Bank, became its president, suc- 
ceeding to the office through the 
death of former Judge Philip H. 
Ilan. For many vears he was the 
recognized leader of the Demo- 
cratic party in Warren county. He 
Was at one time engrossing clerk 
in the New Jersey legislature, and 
served as Senator from 1873 to 
1875. 


EX-GOVERNOR GEORGE T. WERTS. 


Former Governor George T. 
Werts died at his residence, 279 
Union street, Jersey City, at 6 
o'clock, Jan. 17, aged 63 years. He 
had been ailing for several months 
and a few days previously was 
stricken with pneumonia. 
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George |. Werts, former Gov- 
ernor of New Jersey, was born in 
Hackettstown, Warren county, 
March 24, 1846, and lived there 
until his parents moved to Bor- 
dentown in 1849. Ile was the son 
of Peter Werts, and his mother 
was a sister of Jacob Vanatta, at 
one time Attorney-General. 

He commenced the study of law 
in Mr. Vanatta’s office at Morris- 
town, at the age of 17, having pre- 
viously been a student at the Bor- 
dentown High School and the 
State Model School at Trenton. 
in 1867 he was admitied to the 
New Jersey Bar and began his 
life as a lawyer in Morristown. He 
was not admitted as counselor un- 
til 1891, when it became neces- 
sary for him to be a counselor in 
order to become a Justice of the 
Supreme court, as it was then 
known the position would be of- 
fered to him. Ile was Recorder 
of Morristown from 1883 to 1885, 
and was then elected Mayor. In 
this office he served until 1892, 
when he resigned. He was Sen- 
ator from Morris county from 1886 
until 1892. Then he was appoint- 
ed Justice of the Supreme court 
of New Jersey by Governor Leon 
\bbett, taking the place of Jus- 
tice Knapp, of the Hudson County 
Circuit. 

In the legislative session of 
1889 he served as President of the 
Senate. The liquor and ballot re- 
form laws which are still in force 
to a large extent were drafted by 
him during his term in the Sen- 
There he served with mark- 
ed distinction, and was the leader 
of his party in several sessions. 

He was elected Governor in 
1892. United States Senator John 
Kean, Jr., who was his opponent, 
was beaten by a plurality of 7,625 
votes. He kept himself apart from 
the turbulency of the political 


ate. 
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campaign that ended in his elec- 
tion. His only part in it was to 
write a letter accepting the nom- 
ination that had been offered to 
him unanimously by the Demo- 
cratic State Convention. He did 
not resign from the Supreme court 
Bench until his election. 

The only public office that Mr. 
Werts had held since his retire- 
ment from the office of Governor 
was that of a member of the com- 
mission appointed by Gov. Stokes 
two years ago to revise the stat- 
utes of New Jersey. 

Karly in June, 1909, Mr. Werts 
called upon Governor Fort and 
tendered his resignation as a 
member of the commission, de- 
claring that his health was too 
feeble to permit him to continue 
active work. Governor [ort ex- 
pressed regret at Mr. Werts’ con- 
dition, and accepted the resigna- 
tion, making it effective July 8, a 
month later. Ex-Chancellor Magie 
having resigned from the com- 
mission, Alan S. Strong was ap- 
pointed in his place, and he has 
also just resigned. 

The former Governor was a 
member of the Morris Canal Com- 
mission in 1903 and drew up the 
report made by that commission. 

The ex-Governor is survived by 
his wife, Mrs. Emma Runyon 
Werts, and two daughters, Miss 
Mary Evelyn Werts and Miss 
Hattie Werts. 

At the funeral, which occurred 
at Morristown, the honorary pall- 
bearers were Governor Fort and 
ex-Governors Griggs, Voorhees, 
Stokes and Murphy. 

Upon receipt of the news of the 
death of the ex-Governor, Gover- 
nor Fort issued a proclamation di- 
recting that the public buildings 
of the state be draped in mourning 
for thirty days, and that until the 
day of the funeral the flags there- 
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on be placed at half-mast, and that 
during the funeral services the 
public offices be closed and a prop- 
er salute be fired. In the Senate, 
Senator Fielder, of Hudson coun- 
ty, presented resolutions as  fol- 
lows: 

“Whereas, The Senate of New 
Jersey learns with deep regret of 
the death of Hon. Geo. T. Werts, 
a former member and president of 
this body, a former Justice of the 
Supreme court and a former Gov- 
ernor of this state; and, 

“Whereas, Hisdistinguished ser- 
vices in the many high positions 
held by him during a period of up- 
ward of forty years are stamped 
with a lasting impress upon the 
pages of the history of this state, 
and in his death the state has lost 
a useful and illustrious citizen and 
a public servant, the value of 
whose services to the people of 
this state is incalculable; be it 

“Resolved, The House of As- 


sembly concurring, that out of 
respect to his memory the legisla- 
ture of the state of New Jersey 


adjourn until Thursday, the 20th 
day of January, 1910, at 11 o’clock 
in the forenoon.” 

Eulogistic remarks were made 
by Senators Wakelee and Mills. 





BOOK NOTICES. 


REPORT OF TWENTY-FIRST 
ANNUAL MEETING OF 
VIRGINIA STATE BAR AS- 
SOCIATION. Volume XXII. 
Edited by John B. Minor, of the 
Richmond Bar. Richmond, 
1909. 


We have frequently commented 
upon the extremely interesting ad- 
dresses and papers printed in the 
official report of the meetings of 
the Virginia Bar Association. As 
usual, several excellent addresses 
appear in 


this number, among 


them one by Hon. Micajah Woods 
on “The Necessity for General 
Culture in the Training of a Law- 
yer;” one by Wm. M. Thornton, 
LL. D., on “Who is Thomas Jef- 
ferson?” one by Mr. Robert R. 
Prentis on “Governmental Control 
of Railways,” and one by Hon. 
Geo. E. Caskie on “The Trial of 
John Brown.” 

It is needless to say that in the 
paper upon John Brown the writer 
holds that “his guilt was absolu- 
tely established, and whatever di- 
vergent views may have existed 
upon the question of slavery, all 
fair and impartial minds must 
concede that the judgment was 
just and the penalty properly in- 
flicted.” 





OF THE THIRTY- 
SECOND ANNUAL MEET- 
ING OF THE AMERICAN 
BAR ASSOCIATION. Held 
at Detroit, Mich., Aug. 24-27, 
1909. Baltimore, 1909. 

This volume is one of the lar- 
gest of the proceedings of the As- 
sociation, making 1,158 pages. Be- 
sides the usual minutes, it con- 
tains addresses and papers that 
occupy over six hundred pages of 
the work, and then follow the 
proceedings of the Nineteenth 
Annual Conference of the Com- 
missioners on Uniform State 
Laws, held at Detroit immediately 
previous to the meeting of the As- 
sociation. 

The papers and proceedings in 
this work are too numerous and 
too valuable for a full notice at 
this time. We expect to refer to 
at least several of the subjects 
treated upon in some succeeding 
issues of the Journal. Some of 
these invite discussion, and all of 
them should receive the careful at- 
tention of all members of the Bar 
of this country. 


REPORT 
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